§ 6. Nature of factor and principal relationship, 35 C.J.S. Factors § 6 


35 C.J.S. Factors § 6 
Corpus Juris Secundum November 2021 Update 


Factors 
Lonnie E. Griffith, Jr., J.D. 


I. In General 


A. Nature of Factor and Factoring; Distinctions 


§ 6. Nature of factor and principal relationship 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Factorsijimml, 5, 11, 29 





The relationship of principal and factor is one of agency and bailment and may be fiduciary in character, but 
some jurisdictions do not recognize the relationship as fiduciary in nature, absent special circumstances or a special 
relationship. 


Some jurisdictions regard the relationship of principal and factor as commercially beneficial, ! and of a fiduciary character,” 
or a trust relationship,” reflecting the peculiar confidence reposed in a factor? and reflected in the factor's duty of reasonable 
skill and ordinary diligence in the performance of the factor's obligations to the principal together with a duty of good faith 
and loyalty.° The fiduciary obligation imposed on a consignee or factor includes accounting to the consignor for its sales of the 


consigned goods’ and disclosing in plain terms all material facts within scope of the relationship.® 


Nonfiduciary relationship. 


In some jurisdictions, a factor acts solely for its own benefit and does not undertake, either explicitly or by fair implication, to 
benefit its client in the conduct of the latter's business affairs; in absence of any such duty or undertaking by factor, the client can 


derive no legal rights or benefits from what factor does or does not do.” Under this rule, a factoring relationship is not a fiduciary 
relationship when the parties deal with each other at arms-length in a commercial transaction, absent special circumstances or 


a special relationship, in the nature of a relationship of confidence, trust, or superior knowledge or control. 10 Under bankruptcy 
principles, a true consignment for sale does not create the type of fiduciary relationship needed to except a debt from discharge 


on a "fiduciary fraud or defalcation" theory unless the consignment proceeds are segregated and unavailable for the debtor- 


consignee's general use. 1 
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Agency relationship. 


The relation of consignor and consignee!* or principal and factor is in its nature one of agency, '3 albeit a limited agency!“ and 


an undisclosed! or unadvertised agency. 1o 


Bailment relationship. 


A consignment creates a bailment between the parties!” although differing in that the consignee does not have obligation to 
return specific goods consigned but rather to account for the disposition of the goods. 18 While every consignment involves a 


bailment of sorts, by the entrustment of goods to a third party, not every bailment is a consignment. ad 


Factor as financier. 


It has been observed that the traditional role of the factor as a bailee or consignee of merchantable goods is rare in modern 


commerce.”” In modern commercial practice, the factor has emerged primarily as a financier, often a finance company or similar 
institution, which provides its clients (usually manufacturers or other suppliers of goods) with needed working capital and 


other financial assistance by purchasing their accounts receivable.”' Where the factor so acts as a financier, funds and credit 
are advanced against the factor's client's accounts receivable, which are assigned to the factor; a lien may also be taken by 


the factor on the factor's client's merchandise or other property.” The financier factor is, in practical effect, an insurer of its 
client's customer's solvency since the factor purchases the client's accounts receivable entirely without recourse to the client if 


the client's customers ultimately prove unable to pay.” 


Del credere factor. 


The fact that a factor is acting under a del credere commission does not affect the ordinary relations existing between the factor 
and the principal, and except for the additional security afforded the principal, their reciprocal rights, duties, and liabilities 


x J 
remain the same.” 
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